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21. TMS has violated applicable law, as set forth below, by actions and
inactions as described herein.
COUNTI
Breach of Implied Warranty of Merchantability

22.  Plaintff incorporates by reference the allegations in all preceding
paragraphs of this Class Action Complaint (“Complaint™).

23. In its sale of the concerned automobiles and accessories, TMS
impliedly warranted to Plaintiff and members of the Class that the floor mats
purchased for use in certain Toyota and Lexus models and accelerator pedals,
which are subject to the recall described herein, were fit for their ordinary purpose.

24, TMS, its agents and its employees knew or should have known that its
driver’s floor mats and accelerator pedals were defective and unfit for their
ordinary use.

25. Under the Uniform Commercial Code there exists an implied
warranty of merchantahility.

26. TMS has breached the warranty of merchantability by having sold its
automobiles with defective floor mats and accelerator pedals that were not fit for
their ordinary purpose. As stated herein, the floor mats can interfere with the
operation of the accelerator pedal and cause unintended acceleration. TMS has
acknowledged that the floor mats are not fit for their ordinary purpose, as it has
instructed owners of subject automobiles to remove the driver's floor mats and not
replace them, TMS has also acknowledged that its accelerator pedals are not fit for
their ordinary purpose, as it has agreed to reconfigure them as part of its vehicle-
based remedy.

27. Plaintiff and the Class members have been damaged as stated herein,
in that the floor mats and accelerator pedals are not fit for their ordinary purpose.

WHEREFORE Plaintiff requests that judgment be granted against

Defendant in an amount that is fair and reasonable, together with prejudgment
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